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One of the bright spots of the pandemic 
was the sharp decrease in mortgage 
rates.  Record numbers of homebuyers 
and homeowners locked in these reduced 
interest rates between the years 2020 
and 2022. Included in this population 
were married homeowners who are now 
seeking divorce. If one of the divorcing 
parties wishes to retain ownership of the 
marital home, this in-spouse will often 
seek to retain the existing mortgage 
�U�D�W�H�����D�V���R�S�S�R�V�H�G���W�R���V�H�F�X�U�L�Q�J���V�L�J�Q�L�²�F�D�Q�W�O�\��
higher pricing in the current market. 

These stakes are raised even higher if the 
in-spouse is seeking to pull additional 
money out to make the departing out-
spouse “whole” through a divorce equity 
buyout.  

Can the In-Spouse Assume the Existing 
Mortgage?

Enter the concept of a “Mortgage 
Assumption.” In a perfect world, the 
in-spouse would not only be able to 
retain the low rate on the existing loan, 
but they would also be able to pull the 
equity buyout amount at that same rate 
— all while simultaneously removing the 

out-spouse from their obligation to pay 
the existing loan. Sadly for the divorcing 
parties, these dynamics are NOT an 
option, despite the increasing chatter we 
hear about mortgage assumptions. 

Legal Transfer Assumption vs Qualified 
Assumption

A “Legal Transfer Assumption” (aka 
“Simple Assumption”) allows one party 
to assume legal responsibility to make 
payments on an existing debt, while 
positioning the existing Borrower to 
remain as a Guarantor in a secondary 
position (similar to a co-signer on a loan).

�$���©�4�X�D�O�L�²�H�G���$�V�V�X�P�S�W�L�R�Q�ª�����D�N�D���©�/�R�D�Q��
Novation”) allows one party to not only  
assume the legal responsibility to pay 
the debt, but it also relinquishes the 
departing Borrower from any future 
obligations on the existing debt (which 
is memorialized via a “full release of 
liability” agreement). Of the two types of 
�D�V�V�X�P�S�W�L�R�Q�V�����W�K�H���4�X�D�O�L�²�H�G���$�V�V�X�P�S�W�L�R�Q��
is ideal for the departing party on the 
existing contract, but it is much more 
�G�L�I�²�F�X�O�W���W�R���D�W�W�D�L�Q�� 

Exempt Transfers, Explained

The Garn-St. Germain Act of 1982 (GSG) 
prohibits lenders from exercising the 
“Due on Sale Clause” in the midst of an 
“Exempt Transfer” (such as death or 
divorce). The heir or spouse awarded 
the home (new owner) legally assumes 
responsibility for paying the current 
�P�R�U�W�J�D�J�H���D�Q�G���E�H�F�R�P�H�V���F�O�D�V�V�L�²�H�G���D�V��
a Successor Of Interest (SOI). In the 
context of divorce, the SOI is awarded 
the home in full via the marital settlement 
agreement, and can continue making 
payments to the existing mortgage 
�Z�L�W�K�R�X�W���W�K�H���Q�H�H�G���W�R���U�H�²�Q�D�Q�F�H���L�W����

This dynamic comes into play in two 
scenarios: 1) the SOI was a co-borrower 
on the existing loan and the departing 
spouse transferred their ownership to the 
SOI or 2) the departing spouse was the 
only Guarantor on the existing mortgage 
and transferred the obligation to pay 
the existing mortgage to the SOI. The 
takeaway here is that even if the SOI 
was not on the existing loan, the lender 
cannot accelerate the Due on Sale 
action in the event of a divorce, which is 
qualified as an Exempt Transfer.  
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That said, it is the responsibility of the SOI to notify the existing lender in 
writing about the divorce. Please contact me (contact info is at the end of 
�W�K�L�V���D�U�W�L�F�O�H�����R�U���\�R�X�U���O�R�F�D�O���&�H�U�W�L�²�H�G���'�L�Y�R�U�F�H���/�H�Q�G�L�Q�J���3�U�R�I�H�V�V�L�R�Q�D�O�����&�'�/�3®) for 
�V�S�H�F�L�²�F���Z�R�U�G�L�Q�J���D�Q�G���G�R�F�X�P�H�Q�W�D�W�L�R�Q���W�R���S�U�H�Y�H�Q�W���W�K�H���6�2�,���I�U�R�P���U�H�F�H�L�Y�L�Q�J���D��
demand to pay the existing mortgage in full within 30 days.

What About Contingent Liabilities?

There is a myth with the Legal Transfer Assumption that the vacating spouse 
�Z�L�O�O���Q�R�W���E�H���D�E�O�H���W�R���T�X�D�O�L�I�\���I�R�U���Q�H�Z���²�Q�D�Q�F�L�Q�J���G�X�H���W�R���W�K�H���Q�H�H�G���W�R���F�R�X�Q�W���W�Z�R��
different housing debts against their debt-to-income (DTI) ratio. In fact, there 
is a method to omit the loan on the marital home from the DTI ratio obligations 
of the departing spouse for loan-qualifying purposes.

The verbiage in the settlement agreement is crucial in order to make this 
happen, because the goal is to declare the marital mortgage as a court-
ordered assignment of debt. In other words, the courts are assigning legal 
obligation to make the mortgage payment to the in-spouse. Mortgage 
originators refer to this process as creating a “contingent liability,” which may 
be excluded from DTI ratio calculations for the out-spouse. It bears noting that 
if the in-spouse fails to make a timely mortgage payment, both parties are 
liable (and both their credit reports will be negatively impacted).

Are All Mortgage Loans Assumable?

Not all mortgage loans are assumable! Typically, loans administered through 
the Department of Housing and Urban Development (HUD) are assumable. 
These include FHA, USDA, and VA loans. Note, however, that with VA loans, 
either the party assuming the loan must have VA entitlement, or the assuming 
party will tie up the VA entitlement for the departing party, which most 
veterans will be unwilling to entertain. 

In addition, you may see Adjustable Rate Mortgage (ARM) loans feature 
assumption clauses. It is best to check for mortgage assumption eligibility on 
the Promissory Note, the Deed of Trust, and/or the Closing Disclosure (CD) 
that accompanied the creation of the existing loan. Note that most loans 
�F�U�H�D�W�H�G���G�X�U�L�Q�J���W�K�H�����������§�����������S�H�U�L�R�G���Z�H�U�H���²�[�H�G���U�D�W�H�����Q�R�Q���+�8�'���O�R�D�Q�V�����V�R���\�R�X�U��
clients may need to temper their expectations about whether their loan will be 
eligible.

Furthermore, if there is an existing second mortgage on the subject property, 
such as a Home Equity Line of Credit (HELOC), a mortgage assumption is 
not allowed. If the existing mortgage has Private Mortgage Insurance (PMI), 
the mortgage assumption must be approved by both the existing mortgage 
company and the PMI company. 

Implications Amid a Divorce Equity Buyout

While every divorce is unique, we typically see the equalization of assets 
settled (at least in part) by the in-spouse accessing additional cash to pay the 
out-spouse via a Divorce Equity Buyout. This “extra cash” cannot be attained 
through a Mortgage Assumption. Due to the limitations present on which loans 
are assumable, along with stringent requirements for approval on the small 
percentage of eligible loans, it’s best not to assume an assumption is possible.  

Jason Gordon is a Certi�ed Divorce Lending Professional (CDLP®) and a 
Certi�ed Divorce Real Estate Expert (CDRE®) serving San Diego. Reach him at 
DivorceLoanPro.com or (619) 200-8031.
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